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time of X’s death was $100,000 and this
amount is the consideration which X fur-
nished toward the creation of the tenancy. In
1955, at which time the fair market value of
the property was the same as at the time of
X’s death, improvements of $50,000 were
made to the property, of which Y furnished
$40,000 out of his own funds and Z furnished
$10,000 out of her own funds. Y did not elect
to treat his transfer to the tenancy as result-
ing in the making of a gift in 1955. In 1956 the
property was sold for $300,000 and Y and Z
each received $150,000 of the proceeds. At the
time the property was sold Y and Z were 45
and 40 years of age, respectively, on their
birthdays nearest the date of sale. The value
of the gift made by Y to Z is $19,942, com-
puted as follows:
Amount determined under principles set
forth in §25.2515-3:
$50,000 (consideration not treated as gift in
year furnished)+$150,000 (total consider-
ation furnished)x$300,000 (proceeds of ter-
mination)=$100,000 (proceeds of termi-
nation to which principles set forth in
§25.2515-3 apply)
$40,000 (consideration furnished by H and not
treated as gift)+$50,000 (total consider-
ation not treated as gift)x$100,000=$80,000

Amount determined under principles set

forth in paragraph (b) of this section:

$300,000 (total proceeds of termination)—
$100,000 (proceeds to which principles set
forth in §25.2515-3 apply)=$200,000 (pro-
ceeds to which principles set forth in
paragraph (b) apply) 0.44971 (factor for
Y’s latest)x$200,000=$89,942

Amount of gift:

Amount determined under §25.2515-3 ........... $80,000
Amount determined under paragraph (b) ......... 89,942
Total ....... 169,942

Less: Proceeds received by Y .......ccoceeieiienieneniennn 150,000
Amount of gift made by Yto Z .......ccccoeeinnne 19,942

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28732, Dec. 29, 1972]

§25.2516-1 Certain property settle-
ments.

(a) Section 2516 provides that trans-
fers of property or interests in property
made under the terms of a written
agreement between spouses in settle-
ment of their marital or property
rights are deemed to be for an adequate
and full consideration in money or
money’s worth and, therefore, exempt
from the gift tax (whether or not such
agreement is approved by a divorce de-
cree), if the spouses obtain a final de-
cree of divorce from each other within
two years after entering into the agree-
ment.
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(b) See paragraph (b) of §25.6019-3 for
the circumstances under which infor-
mation relating to property settle-
ments must be disclosed on the trans-
feror’s gift tax return for the ‘‘calendar
period” (as defined in §25.2502-1(c)(1))
in which the agreement becomes effec-
tive.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28732, Dec. 29, 1972;
T.D. 7910, 48 FR 40375, Sept. 7, 1983]

§25.2516-2 Transfers in settlement of
support obligations.

Transfers to provide a reasonable al-
lowance for the support of children (in-
cluding legally adopted children) of a
marriage during minority are not sub-
ject to the gift tax if made pursuant to
an agreement which satisfies the re-
quirements of section 2516.

§25.2518-1 Qualified disclaimers of
property; in general.

(a) Applicability—(1) In general. The
rules described in this section, §25.2518—
2, and §25.2518-3 apply to the qualified
disclaimer of an interest in property
which is created in the person dis-
claiming by a transfer made after De-
cember 31, 1976. In general, a qualified
disclaimer is an irrevocable and un-
qualified refusal to accept the owner-
ship of an interest in property. For
rules relating to the determination of
when a transfer creating an interest
occurs, see §25.2518-2(c) (3) and (4).

(2) Example. The provisions of para-
graph (a)(1) of this section may be il-
lustrated by the following example:

Example. W creates an irrevocable trust on
December 10, 1968, and retains the right to
receive the income for life. Upon the death of
W, which occurs after December 31, 1976, the
trust property is distributable to W’s sur-
viving issue, per stirpes. The transfer creating
the remainder interest in the trust occurred
in 1968. See §25.2511-1(c)(2). Therefore, sec-
tion 2518 does not apply to the disclaimer of
the remainder interest because the transfer
creating the interest was made prior to Jan-
uary 1, 1977. If, however, W had caused the
gift to be incomplete by also retaining the
power to designate the person or persons to
receive the trust principal at death, and, as
a result, no transfer (within the meaning of
§25.2511-1(c)(2)) of the remainder interest was
made at the time of the creation of the trust,
section 2518 would apply to any disclaimer
made after W’s death with respect to an in-
terest in the trust property.
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(3) Paragraph (a)(1) of this section is
applicable for transfers creating the in-
terest to be disclaimed made on or
after December 31, 1997.

(b) Effect of a qualified disclaimer. If a
person makes a qualified disclaimer as
described in section 2518(b) and
§25.2518-2, for purposes of the Federal
estate, gift, and generation-skipping
transfer tax provisions, the disclaimed
interest in property is treated as if it
had never been transferred to the per-
son making the qualified disclaimer.
Instead, it is considered as passing di-
rectly from the transferor of the prop-
erty to the person entitled to receive
the property as a result of the dis-
claimer. Accordingly, a person making
a qualified disclaimer is not treated as
making a gift. Similarly, the value of a
decedent’s gross estate for purposes of
the Federal estate tax does not include
the value of property with respect to
which the decedent, or the decedent’s
executor or administrator on behalf of
the decedent, has made a qualified dis-
claimer. If the disclaimer is not a
qualified disclaimer, for the purposes
of the Federal estate, gift, and genera-
tion-skipping transfer tax provisions,
the disclaimer is disregarded and the
disclaimant is treated as having re-
ceived the interest.

(c) Effect of local law—(1) In general—
(i) Interests created before 1982. A dis-
claimer of an interest created in a tax-
able transfer before 1982 which other-
wise meets the requirements of a quali-
fied disclaimer under section 2518 and
the corresponding regulations but
which, by itself, is not effective under
applicable local law to divest owner-
ship of the disclaimed property from
the disclaimant and vest it in another,
is nevertheless treated as a qualified
disclaimer under section 2518 if, under
applicable local law, the disclaimed in-
terest in property is transferred, as a
result of attempting the disclaimer, to
another person without any direction
on the part of the disclaimant. An in-
terest in property will not be consid-
ered to be transferred without any di-
rection on the part of the disclaimant
if, under applicable local law, the
disclaimant has any discretion (wheth-
er or not such discretion is exercised)
to determine who will receive such in-
terest. Actions by the disclaimant

§25.2518-1

which are required under local law
merely to divest ownership of the prop-
erty from the disclaimant and vest
ownership in another person will not
disqualify the disclaimer for purposes
of section 2518(a). See §25.2518-2(d)(1)
for rules relating to the immediate
vesting of title in the disclaimant.

(ii) Interests created after 1981.
served]

(2) Creditor’s claims. The fact that a
disclaimer is voidable by the
disclaimant’s creditors has no effect on
the determination of whether such dis-
claimer constitutes a qualified dis-
claimer. However, a disclaimer that is
wholly void or that is voided by the
disclaimant’s creditors cannot be a
qualified disclaimer.

(3) Examples. The provisions of para-
graphs (¢) (1) and (2) of this section
may be illustrated by the following ex-
amples:

[Re-

Example (1). F dies testate in State Y on
June 17, 1978. G and H are beneficiaries under
the will. The will provides that any dis-
claimed property is to pass to the residuary
estate. H has no interest in the residuary es-
tate. Under the applicable laws of State Y, a
disclaimer must be made within 6 months of
the death of the testator. Seven months
after F’s death, H disclaimed the real prop-
erty H received under the will. The dis-
claimer statute of State Y has a provision
stating that an untimely disclaimer will be
treated as an assignment of the interest dis-
claimed to those persons who would have
taken had the disclaimer been valid. Pursu-
ant to this provision, the disclaimed prop-
erty became part of the residuary estate. As-
suming the remaining requirements of sec-
tion 2518 are met, H has made a qualified dis-
claimer for purposes of section 2518 (a).

Example (2). Assume the same facts as in
example (1) except that the law of State Y
does not treat an ineffective disclaimer as a
transfer to alternative takers. H assigns the
disclaimed interest by deed to those who
would have taken had the disclaimer been
valid. Under these circumstances, H has not
made a qualified disclaimer for purposes of
section 2518 (a) because the disclaimant di-
rected who would receive the property.

Example (3). Assume the same facts as in
example (1) except that the law of State Y
requires H to pay a transfer tax in order to
effectuate the transfer under the ineffective
disclaimer provision. H pays the transfer
tax. H has make a qualified disclaimer for
purposes of section 2518 (a).

(d) Cross-reference. For rules relating
to the effect of qualified disclaimers on
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§25.2518-2

the estate tax charitable and marital
deductions, see §§20.2055-2(c) and
20.2056(d)-1 respectively. For rules re-
lating to the effect of a qualified dis-
claimer of a general power of appoint-
ment, see §20.2041-3(d).

[T.D. 8095, 51 FR 28370, Aug. 7, 1986, as amend-
ed by T.D. 8744, 62 FR 68185, Dec. 31, 1997]

§25.2518-2 Requirements for a quali-
fied disclaimer.

(a) In general. For the purposes of
section 2518(a), a disclaimer shall be a
qualified disclaimer only if it satisfies
the requirements of this section. In
general, to be a qualified disclaimer—

(1) The disclaimer must be irrev-
ocable and unqualified:

(2) The disclaimer must be in writing;

(3) The writing must be delivered to
the person specified in paragraph (b) (2)
of this section within the time limita-
tions specified in paragraph (c)(1) of
this section;

(4) The disclaimant must not have
accepted the interest disclaimed or any
of its benefits; and

(5) The interest disclaimed must pass
either to the spouse of the decedent or
to a person other than the disclaimant
without any direction on the part of
the person making the disclaimer.

(b) Writing—(1) Requirements. A dis-
claimer is a qualified disclaimer only if
it is in writing. The writing must iden-
tify the interest in property disclaimed
and be signed either by the disclaimant
or by the disclaimant’s legal represent-
ative.

(2) Delivery. The writing described in
paragraph (b)(1) of this section must be
delivered to the transferor of the inter-
est, the transferor’s legal representa-
tive, the holder of the legal title to the
property to which the interest relates,
or the person in possession of such
property.

(¢c) Time limit—1) In general. A dis-
claimer is a qualified disclaimer only if
the writing described in paragraph
(b)(1) of this section is delivered to the
persons described in paragraph (b)(2) of
this section no later than the date
which is 9 months after the later of—

(i) The date on which the transfer
creating the interest in the
disclaimant is made, or

(ii) The day on which the disclaimant
attains age 21.

26 CFR Ch. | (4-1-13 Edition)

(2) A timely mailing of a disclaimer
treated as a timely delivery. Although
section 7502 and the regulations under
that section apply only to documents
to be filed with the Service, a timely
mailing of a disclaimer to the person
described in paragraph (b)(2) of this
section is treated as a timely delivery
if the mailing requirements under
paragraphs (c)(1), (¢)(2) and (d) of
§301.7502-1 are met. Further, if the last
day of the period specified in paragraph
(c)(1) of this section falls on Saturday,
Sunday or a legal holiday (as defined in
paragraph (b) of §301.7503-1), then the
delivery of the writing described in
paragraph (b)(1) of this section shall be
considered timely if delivery is made
on the first succeeding day which is
not Saturday, Sunday or a legal holi-
day. See paragraph (d)(3) of this section
for rules applicable to the exception for
individuals under 21 years of age.

(8) Transfer. (i) For purposes of the
time limitation described in paragraph
(c)(1)() of this section, the 9-month pe-
riod for making a disclaimer generally
is to be determined with reference to
the transfer creating the interest in
the disclaimant. With respect to inter
vivos transfers, a transfer creating an
interest occurs when there is a com-
pleted gift for Federal gift tax purposes
regardless of whether a gift tax is im-
posed on the completed gift. Thus, gifts
qualifying for the gift tax annual ex-
clusion under section 2503(b) are re-
garded as transfers creating an interest
for this purpose. With respect to trans-
fers made by a decedent at death or
transfers that become irrevocable at
death, the transfer creating the inter-
est occurs on the date of the decedent’s
death, even if an estate tax is not im-
posed on the transfer. For example, a
bequest of foreign-situs property by a
nonresident alien decedent is regarded
as a transfer creating an interest in
property even if the transfer would not
be subject to estate tax. If there is a
transfer creating an interest in prop-
erty during the transferor’s lifetime
and such interest is later included in
the transferor’s gross estate for estate
tax purposes (or would have been in-
cluded if such interest were subject to
estate tax), the 9-month period for
making the qualified disclaimer is de-
termined with reference to the earlier
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